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Stat 486; Pub. L. 95-602. 92 Stat. 2955: Pub. 1..
97--35. 95 Stat 563 (42 U.S.C. 6001 et seq.)

11385.1 General.
Except as specified in § 1385.4. the

requirements in this Part are applicable
to programs and projects carried out
under Parts 1386, 1387. and 1388:

(a) State Systems for ProtectlOn and
Advocacy of Individual Rights of
Persons wIth '8evelopmental
Disabtlitles;

(b) Slate Basic Program for Planmng.
AdmmlstratlOn and Services on Behalf
of Persons with Developmental
Dlsabihtles;

(e) Special Projects-Projects of
'fationsl Sigmficance: and

(d) University Affiliated Programs.

§1385.2 Purpose of the regulattons.
These reguldhons implement the

Developmental DisabilitIes Assistance
and Bill of Rights Act as amendf>d (42
i;.S.C.6000. et seq.).

§ 1385.3 Definitaons.
In addition to the definitions 10

Section 102 of the Act {42 U.S.C. 6001].
the follOWing definitions apply::

Act means the statutory authonty for
the developmental disabilities programs
dS enacted 10 Pub. L. 88-164 and
amended by Pub. L. 00-170, Pub. L. 91­
517. Pub. L. 94-103. Pub. L. 91HKl2 and
Pub. L. 97-35. It may be cited as the
Developmental DisabilitIes ASSistance
and Bill of Rights Act.

CommIssIOner means the
CommIssioner of the Admimstration on
Development Disabilities. Office of
Human Development Services.
Department of Health and Human
ServIces or hIS or her designee.

Department means tbe U.S.
Department of Health and Human
ServIces (HHS).

FIscal year means the Federal fiscal
year unless otheI'W1.se specified.

Governor means the chief executive
officer of the S1'8.te or Territory. or his or
her designee who has been formally
designated to act for the Governor in
carrying out the requirements -of the Act
and these regulatIons.

Secretary means the Secretary of the
Dt>partment of Health and Human
Sen Ices.

§ 1385.4 Rights-of person. with---(a) Section 111 of the Act. RIghts of
Persons WIth Developmental
Disabilities (42 U.S.C. 6010). is
dpplicable to the programs autborized
under the Act. except for the ProtectIon
and Advocacy system.

(b) In order to comply with Section
133(b)(5)(C] of the Act (42 U.S.C.
6063(b)[5)(C)). regarding the righis of

developmentally disabled persons. the
State must meet the requirements of
I 1386.30{e){3} of these regulations.

(c] ApphcatioDs from uDlversity
affiliated facihties or for special project
grants must also contain an assurance
that the human rights of persons
assisted by these programs Will be
protected conSistent With Section 111.

1 1385.6 Employment of handlcapped
Individual..

Each grantee who receives Federal
fundmg under this Act must meet the
requirements of Section 106 of the Act
(42 U.S C. 6005) regarding affmnahve
action. Failure to comply With Section
106 may result in loss of Federal funds
under the Act. If a compliance action is
taken. the State will be given reasonl:ible
notice and an opportunity for a hearmg
as proVIded in Subpart D of Part 1386.

§ 1385.7 Waivers.
Apphcations for a waIver of the

proVIsions of Section 107 of the Act {42
U.S.C. 6006) with respect to alternahve
use of faCIlities constructed With funds
under the Act may be granted by the
CommiSSioner if the follOWing cnterJa
are met:

(a) The waiver request prOVides a
basis for alternative use or sale of a
facility constructed with funds
appropriated under the Act.

{b} The clients served in the facJIity
are or will be served in a facdity of
equal or higher quality.

[c) If the waiver request IS for an
alternate use, that use must serve some
other public purpose.

§ 1385.8 Formula for determining
allotments.

The Commissioner wIll dliocate funds
appropriated tinder the Act for the
purpose of the baSIC State program {see
Subpart C-State Plan for ProviSion of
Services for Persons w:.th
Developmental Disabililles) and the
protection and advocacy system (see
Subpart B-State Svs+E"m for Protection
and Advocacy of Ihdj~":dualRights) on
the followmg basis:

la) Two-thirds of tlte amount
appropnated are allotted to each State
according to the ratio the population of
each State bears to the population of the
United States. This ratio IS weighted by
the relative per capita income for each
State. The data used to compute
allotments are supplied by the U.S.
Department of Commerce. for the three
most recent consecutive years for which
satisfactory data are available.

(b] One-third of the amount
appropnated is allotted to each State on
the basis of the relative need for
services of persons WIth developmental

disabilities. The relative need is
determined by the number of persons
receiving benefits under the Childhood
Dlsabihties BenefiCIary Program
(SectIOn 202fdJ(1)(Bl(iI) of the Social
Spcurity Act). (42 U S.C. 402(d)flJ(BJ(ii)).

§ t385.9 Grants administratIon
requirement..

(a) The following parts of Title 45 CFR
apply to grants funded under Parts 1386,
1387. dod 1388 of thiS chdpter.

45 CFH. PM! 16-Procedurcs of the
Depdrtmenldl Granl Appeals Board.

45 eFR Part 46-Protet:.tlOn of Human
Subw<:ts

45 CFR P.ut 74--Admlmstrahon of Grants.
+5 CPR Part 75--I'lformdl Granl Appeab

ProceJures
45 C~R Part 8O-Nondl..cnmmahon under

Pr.. 'grams Recel\'mg Federal Asslslance
Through the Dppartmp,lt of Health and
Human Servlces-Elfectuahon of TItle VI
of the en II RIghts Act of 1964.

45 CFR Part 81-Prachce and Procedure for
Ilednngs Act under Part 80 of thiS htle.

45 CrR Part 84-NondiscrlmtnatlOn on thp
BaSIS of Hdndlcap in Programs and
Artn:ltlt'S ReceIVing or Benefitmg from
Federal Fmanclai ASSistance.

45 CFR PdTt 91-Nondlscnmmahon on the
BaSIS of Age In Programs or Achvitles
Rf"re!\"Jng Federal flOdncial ASSistance
from BlIS

{b) The Departmental Grant AppeaJs
Board also has~jurisdictionover appeals
by grantees who have received grants '
under the UniverSity AffIliated program
or for a Special ProJect.

The scope of the Board's jurisdiction
I:om:ernmg these appeals is descrIbed in
45 CFR Part 16.

(c) The Departmental Grant Appeals
also hds jUrlsdlchon to decide appeals
brought by the States concerning any
disallowances taken by the
Commissioner with respect to speCIfiC
expenditures incurred by States or by
contractors or subgrantees of States.
ThIS jurlsdichon relates to funds
proVided under the two fonnula grant
programs-the Basic State Grant
program and the State Protechon and
Advocacy system. Appeals filed by
States shall be decided in accordance
WIth 45 CFR Part 16.

(d) In making audits. examinations.
excerpts and transcripts of records of
grantees and subgrantees. including the
protectIOn and advocacy system. as
prOVIded for 10 45 CFR Part 74. the
Department will keep inforrnallon about
IndiVIdual cheots confidentIal to the
extent permitted by law and regulations.



Federal Register I Vol. 49. No. 60 I Tuesday, March 27, 1984 I Rules and Regulations 11779

PART 1386-FORMULA GRANT
PROGRAMS

Subpart A-Basic requirements
s.,
1386.1 General.
1386.2 ObligatIon of funds.
1386.3 LIQuidation of obhsshons.
1386 4 Eligibility for services.

Subpart &-State system for protection and
adYoCicy of Individual rights

1386.20 Designated Sta te Protection and
Advocacy Office.

1386.21 Requirements of the Protection and
Advocacy System.

1386.22 Trienmal report on the State
Protection and Advocacy System.

1386.23 Penodic reports.
1386.24 Federal financial partlclpalion.

$ubtIorlc-s- plan for \lfOVISiOfl of
Iervfcet; for persons with developmental­
dIIabtUtlH
1386.30 State plan requirements.
1386.31 Plan submittal and approlldl
1386.3~ financial reports
1386 33 Protection of emplo'lees' mterest
1386.34 Provision of priority services.
1386.35 Federal financial partiCIpation:

allowable and non-allowdble costs for
baSIC State grants.

1386.36 Final disapproval of the State plan
or pl~n amendments.

Subpart D-Practlce and Procedure for
Hearing Pertatning to States' Conformity
and CompItance with Developmental
Disabilities Plana, Reports and Federal
Requirements

General
1386.80 DefimtlOns.
1366.81 Scope of rules
1386.82 Records to be pubh,;
1386.83 Use of gender and numhpr
1386 84 SuspenAlon of rules.
1386.85 Fllmg and 'lervlce of pdpers.

Preliminary Matters--Notice Bod PartiM
1386 90 Notlce of fw,tnng or opportunity for

hf:arlng.
1386.91 Time of hp"nng.
1386.92 P!Rce.
1386,93 IsAues .II h'~dr'nk

1300 94 RcQ'.lest I,' pcirtll"pH ~f> In hcarmg

Heari'llg P-oceduntfl

1300 ItA) \-'-'ho prt:JJl.lps
1386.101 A.... thol,lly ot prew!lng offiui
1386102 R'l.nl of pit! nes.
1386103 Discover}
1386.104 E"JO<mtl<:!f" purpose
1386105 FVldence
1386.106 Exclusl..m f1 'lm hearmg for

mIsconduct.
1386.107 Unspol1~ored wrllten maleflill.
1386.108 Officlat'lrdnscrlpt.
1386.109 ReCD. d for decl"'lOn.

Posthearing Procedures, Deci"iions

1386.110 Posth<ldrmx briefs.
1386.111 Def1510nll followmg hearm8.
1386.112 Effectlve ,idtp of deuSlOn by the

As"lstanl Secretary.
Authority: Pub. l 88-164,77 Stat. 282. as

amended by Pub. 1.. 90-170. 81 Stitt. 527; Pub,

L 91-517. 84 Slat. 1316. Pub. 1.. 94-103, 89
Stal 486: Pub. 1.. 95-6OZ. 92 Stal 2955; Pub:-1..
97-35,95 Stat. 563 {4Z U.S.C.-6000 et seq.J.'-

Subpart A-Basic Requirements

§ 1386.1 General.
All rules under this subpart are

applicable to both the Protection and
Advocacy System and State BtlSlC
Support Program.

§ 1386.2 Obligation of funds.
(a) Funds WhlCh the Federal

Government allots under this Part
dUring a Federal fiscal yedr are
available for obligation by States only
\"ri-thm the same Federal fisc,,] year.

(b)(l) A State mcurs an obiigation for
acqUisitIon of personal property or for
the perfonnance of work on the date it
makes a binding, legally p.nforceable,
written commitment.

(2) A State mcurs an obl:gdtinn for
personal servIces. for serVlces
performed by public utilitieS. for travel
or for rental of real or persondl property
on the date it receives the g\?iVlces, its
personnel takes the tra~ ,J 0,. It uses the
rented property.

(c}(l) Protection and f ,:vocacy offices
may elect to treat entry of an
appearance in judicial ~>rd

administrative pl'oceedliigs on behalf of
a person with developmental dlsabihties
as a basis for obligatlflg funds for the
litigation costs. The amount of the funds
obligated must not exceed a reasonable
estImate of the costs, and the way the
estimate was calr.ulated must be
documented.

(2) For the purpose of this paragraph,
litigation costs mean expenses for coort
costs, deposltlOns, expert witness fees,
travel in connection with a case and
similar costs and costs rasulting from
litigation in which the agency has
represented a developmentally dIsabled
person (e.g. mOnltonng court orders,
consent decrees), but not for salarJPs of
employees of the Protectlon dod
Advocacy system. Ail funds mdde
avadable to the State BaSIC ~upport

Prcgram and to the P&A S\ 'l(pm

oblJ8Cited under this paragraph dre
subject to the requiI'f'ment pf pardgraph
(a) of thIS section. These funus. If
reobhgated, mdY be reobligatf-d oroly
within the sam~ fl1,;;al year in ""'hich the
funds \0\ ere originally obligated

§ 1380.3 liquidation of o~l,gatlons.

(al All obligations mcurred pursuant
to a grant made 'lnder th~ Ad for II

specific Fed<lral fiscal yeor, Must be
IiqUldated wI~hm ~wo yefi."s of the close
of the Federcl.l fIscal year in WhlCI; the
grant was awarded.

(b) The CommiSSIOner Oldy Wdlve the
requirements in paragraph fal of this

section when State law impedes
implementation or tlte amount of
obligated funds to be liquidated is m
dispute.

{c] Funds attributable to obligations
wIDch are not liquidated in accordance
wtth the prOVISions of thiS section rever
to the Federal Government.

§ 1386.4 Eligibility for services.

(aJ All persons who meet all of the
criteria of the defimtion of
developmental disability set forth in
Section 102 of the Act (42 USC. 6(01)
are eligible for available and
appropr18te services.

{b] [n addition, a person-who met tne
defmltion of developmental disability as
prOVided m Pub. L. 94-103 and who W1S
actually recelvmg one or more services
under the Act durmg the perIod October
1, 1968 through November 30. 1978, is
eligible to continue to receive IIRfMl!"

services. prOVided that person's
IndiVidual HabilitatIOn Plan (lHP]
indicate!! a contmumg need for~
services.

Subpart 8-State System for
Protection and Advocacy of individual
Rights

§ 1386.20 DesIgnated Slate ProtectIon and
Actvocacy OffIce.

(a) The Governor or other Stdte
offICial or entIty so empowered must
designate the State official or public or
private agenc.y to be accountdble for the
proper use of funds and ,::onduct of the
Stdte ProtectlOn and Advocacy system.

fb) An agency of the State o~ private
<.lgency providing direct serVices,
mcluding guardianship services may not
be do?signated as a ProtectIon and
Advocacya'!pncy.

[el In the ~"ent that an enhty out&lde
of the Statf:' govemment IS deSIgnated to
rarry out Ihe program, the designAtIng
offleldl or entIty must assign a
responSIble State offiCial to receIVe, on
bt:ha!f of the State, notices of
(hsallowancf's and complidnce actions
as the Slate IS accountable f.Jr the
proper and appropriate expenditure of
Fedr-rd! f....nds.

~ 1386.21 Requirements of the Protection
and Advocacy System.

(aJ In order for a ')tate to receive
Federal findnClal partiCipation for
Pr1tectIOn and Advocacy actlvltles
under this subpart <is well as the Basic
Support Prog:am (sl,bJect Cl. the
Protection and Advocacy system must
meet the reqUlre:Llents of Section 113(a)
of the Act (42 U.S.C 5012(a)) and that
system must be operatIOnal.

(b) The client's record is the property
of the Protection and Advocacy system

*

*

* A correction hotice will be published in the Federal Register to. reflect this
change.



117110 l'ilderal~ I Vol. 4lI, No. eo I Tuesday. March 'Zl. 1984 I Rules and Regulations

•

which must protect it &om I..... damage.
tampering. or use by UDaOthorized
individualL The Protection and
Advocacy system. must:

(1) Keep confidential sll information
ccmtained in a client's records including
information contained in an automated
data bank: this requirement in no way

-limits or restricts access by the
Department or other aothoriud Federal
officials to the chent's records or other

_recorda of the protection and advocacy
oyotem for parposea of carrym, oat the
responsibilities of their offices. It also
doea not limit acceaa by p8l'8ftts or legal
guardians of minors unless prohibited
by State law, court order or the rules of
attomey..cIient privilege.

(2) Have written policies governing
access to duplication of. and release of
information from the client's record; and

(3) Obtain writleD consent from the
- client. if competent, or his or her

guardian. before it releases information
to iadlvid118la oot otherwise authomed
to receive. it

"318.22 T_~on"'_
proteetlo.. __M\aclG') ayatem:

In order to receive Federal financial
assistance for 8 State's Protection and
Advocacy system:

(a) At least·once every three years the
Protection and Advocacy office must
submit throush the dasillllBliag official
or antity to the appropriate Rasional
OfIica of the Dapartmen~a-report
:leacribing tha system. The report may
be in the format of the State's choica.
Unless State low providea differently.
the report mast be siped by the
desipatinx official.or entity.

(b) The triennial report on the Slate
Protection and Advocacy systam must
state how requirements of Section 113(8)
(1) and (2) of the Act are being met and
addre•• those items contained in the
reqaeot for iIlformalioa outline 10 be
!sIDed by thsDep~

(e) The Department will not terminate
or deny fending of the Protection end
Advocacy systam until it has Biven the
State reasonable notice ,and opportunity
for a beariilg in accordance with
Subp.art D of this p_
(Approved by the OffIce of Manasement and
Budget tlIlder control Dumber 0980-0053
expiration dais e/'MJ/881
"311.23 __

In addition 111 the tlientUal report, the
State Protection andAdvocacy Agency
musllubmit:

(a) An aDDDal report describing the
activities carried out WIder the system
and any Changesmade in the system
during the previous year and addresaea
such other iteilla as prescribedby the
SeCretary end approwd under the

:

Pa:_:pl!J:-=W:ork~:Red~U;C:ti:0D;Act.S~'I'I5~·:I.~a:.~ 11: (1) Identify the program unit(s)...,.ill f , ilf .i, 'Si R responsible for administration of the
......111 .. f pp a ails 8118 The plan within the designated State agency
report may be in.....the format of the or agencies:
State', choice. (2) Identify the priority areas selected
(Approved by the Office of Management aad by the Council and by the State in which
Budget under control number 0980-0180 65% of Federal allotment will be
expiration date 12/31/86) expended.

(b) Quarterly financial status reports (Approved by the Office of Management and
from the Protection and Advocacy Budget under control number 1J98O..0162
Agency which are due 30 days after the expiration date 3/31/87)

close of each quarter of the FederiU (d) The State plan must be reviewed
fiscal year. except for the final report at least once every three years,
which is due 90 days following the close {eJThe State plan must contam
of the fiscal year. aHurances that:
(Approved by the Office of Management and (1) The State will comply with all
Budset under control number 0989-00S4) applicable Federal statutes and
§ 1311.24 FecIeIW nn.c:I8I partl I" lion: regulations 10 effect dunng the time that
Ala .... 8nd r........."lbl. COSI8 tor the State i8 receiving formula grant
PIOI..lloli Syatem. funding;

(a} Federal financial particip'ation is {21 The State meets the requirements
allowable for coats incurred. in regarding individual habilitation plans
accordance with the Act and as set forth in Section 112 of the Act (42
resaIations: U.S.C. 6011): and

(1) For carrying out activities (3) The homen rights of
described in the State's triennial report developmentally disabled persons will
on the State Protection and Advocacy be protected consistent with Section 111.
system (see § 1386.22); and (4) The State planning council has a

(2) For providins information and staff assignment to assist it in carrying
referral services to panons who contact out its function and responsibilities
the system for aid whether or not thOle identified in the Act and the !taf!
penons are developmentally disabled. conslSt of at least a director and such

(b) Federal financial participation i8 support staffas the State in consultation
not allowable for: with the Council has deemed necessary,

(1) Coats incurred for activitiea on , 1318.31 Plan aL
bebaIf of peraona with developmental
disabilitiea to solve problema not (a) The State plan must be submitted
directly related to their disabilities and to the appropriate Regional Office of the
which are.faced by the general Department 45 days prior to the fiscal

pal rd ..L' !.lL...l '* year for which it is applicable, Unlesspo 8-, e:g:. dfa n oaAtt ,,&0 and tl th
hJtf:ati::g"6 :dckn:dii~ eIi; ...6...........ti..u... State law provides differen I y. de State
and plan and amendments or re ate

(2) Costs BOt allowed under other documents must be approved by the
applicable statutes. Departmental Governor or the Governor's designee as
regulations and iS8Uances of the Office may be required by any applicable
of Ma;nagement and Budget. Federal issuances.

(b) Failure to submit an approvabJe
SUbpart C Sbtte Plan for Provtalon of State plan or amendment prior to the
SeI '*=- tor Pwson8 with Federal fiscal years for which it is
Dew.lap........ DIAbIItIn: applicable may result in the loss of

Federal financial participation. Costs
§ 1311.30 St8te.. requll.lMI.... resulting from obligations incurred

(a) In order to receive Federal during the period of the fiscal year for
financial assistance under this Subpart. which an approved plan is not in effect
Councibl and States must prepare. are not eligible for Federal financial
submit and have in effect a State plan participation.
which meets the requirements of Section (c) The Commissioner must approve
133(bJ and Section 137ll!) of the Act (42 any State plan or plan amendment
U.S.C.l1083(b) and 8061(b)) and these provided it meets the req~irementsof
regulaliona. the Act and theae regulationa.

(b) Failure to comply with Stale plan (d) Amendments to the State plan are
requirements may result in loss of required.-when substantive changes are
Federal funds as described in Section contemplated in plan content.
135 of the Act (42 U.s.c. 6085).

(c) the Slale plan may be submitted in "31U2 -_
anyformat tl)e State selects as 10lll as The State must submit quarterly
the items contained in the Act are financial status reports on. the presrBms
addressed. The plan must funded under this part and mast bli

it A correction Ifotice will be published in the Federal Register to reflect these
changes.
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submitted by either the Governor or the
appropriate State financial official.
These reports are due 30 days following
the c1o'ie of each quarter except for the
final report which is due 90 days
following the close of the Federal fiscal
year.

(Approved by the OrfJce of Management and
Budgel under control number 0980-0055)

§ 1386.33 Protection of employee'.
Interests.

(a) Based on SectIon 133(b)(7) of lhe
Act [42 U.s.c. 6063(b)(7)). the State plan
must provide for fair and equitable
arrangements to protect the intf'rest of
all in~titutionalemployees affected by
actions under the plan to pro"ide
alternative community livmg
arrangements. SpeCific arrangements for
the protection of affected employees
must be developed through negotiations
between the approprldte State·
authorities and employees or theIr
representatives. Fdlr and f'quitable
arrangements must include procedures
that provide for the ImpartIal resolution
of disputes between the State and an
employee concerning the interpretdtion.
apphcation. and enforcement of
protection arrangements. The Stdle must
inform employees of the Stale s decision
to provlde alternative community living
arrangements.

(b) To the maXimum extent
practIcable. fair and equltablt!
arrangements must include prOV1SJons
for:

(1) The preservation of rights nnd
benefits;

(2) Guaranteeing employment to
employees affected by action under the
plan to provIde alternative commuDlty
living aITange-ments: and

(3) Employee training and retraining
programs.

§ 1386.34 Provision of priority services.
[a) As part of the State plan

requirements in Section 133(b)(4J(A) of
lhe Act (42 u.s-c. 6063(b)(4)(A)). a State
must identify its selection of at least
one. but not more than two priority
areas defined in Section 102(8)(B) of the
Act (42 U.S.C. 6001(8)(B)J. although the
second selection may be in an area not
identIfied in the Act but which is of
special significance to the mdividual
Sta,te.

(b) In order to select more than two
priority areas when the appropriation
level does not exceed $90.000,000 (See
Section 133(b)(4)(B){ii)(II) of lhe Act [42
U-S.C- 8063(b)(4){i1l(II)). the
CommIssioner. upon written application
from the State. may approve a waiver of
the priority service limitations described
in paragraph (a) of this sectIon and
allow for an additional priorIty area to

be desillIlated. (See Seciion 133(h)(4)(C)
of lhe Act (42 U.S.c. 6063(bJ(4J(C)).

(c) The use of 65% of the State
allotment in selected priority areas (as
required by Section 133(b)(4)(B) of the
Act) is a mechanism to assist the State
developmental disabilities program m
concentrating on planmng. coordinating.
and prOVIding technical assistance.

§ 1386.35 Allowable and non-anowable
costa for bate State 9re"ta.

(aJ Under lhis Subpart. Federal
financial participation is available in
costs reFuIting fro:n obligations incurred
under the approved State plan for the
necessary expenses of the approved
State plan for the necessdry expenses of
the Stat~CouncIL thp admmistration
and operahon ,Jf the Stdte pldn. and
traming of personnel.
ar.d operatlOn of the Stdte plun. and
training of personnel.

(h) Expenditures whIch are not
alloweble for Federal finant.1al
part ~ipattOn are:

(: J Costs incurred by institutions or
o:l1,'r resideptldt or non-residential
programs which do not comply With the
Congressional findings with respect to
the developmentally disabled in Section
111 of lhe Acl(42 U.s.C. 6010):

(2) Costs in<.uued for actiVItIes not
provided for in the approved State pldn:
end

(3) Costs not aHowed under other
applicable statutes. Departmental
regulations or issudl1ces of the Office of
Management and Budget.

§ 1386.36 final disapproval of the State
plan amendments or plan amendments.

The Department will disapprme any
State plan or plan amendment only after
the follOWing procedures have "("en
complied WIth:

(a) The State plan has beE'n submitted
to the appropriate HHS Re~ondl Office.
and the Regional OffIce and State have
been unable to resolve their dIfferences.

(b) The ReglOnal Office has prepared
a detailed wrItten analj"sis of its reasons
for recommending disapproval and has
transmitted its analyses and all other
relevant matenal to the Commissioner.
and has provided the State Counetl and
Sta"te agency with copies of the material.

(c) The CommIssioner. after review of
the records and the recommendation of
the Regional Office. has determined
whether the State plan. in whole or in
part. is not approvable Notice of this
determination has been sent to the State
and contains appropriate references to
the records, provisions of the statute
and regulations. and all relevant
interpretations of applicable laws pod
regulatiofl~.The notIfication of Eh,
decisiOl.. ..lS l inform the Sia te of ,I ~

right to appeal in accordance with 45
CFR Part 1386. Subpart D.

(d) The Commissioner's decision has
been forwarded to the State CouncIl and
agency by certified mali with a return
receipt requested.

(e) A State has filed its request for a
hearing with the Assistant Secretary for
Human Development Services (ASHDSJ
Within 21 days of :he receipt of the
deCision. The re ~uest for a hearing must
be sent by certified mail to the ASHDS.
The date of mailing the request is
conSIdered the date of filing If it is
supported by mdep.:mJ:>nt eVidence of
maJling. otherwIse the ":a~e ofrecelpt
shall be conSidered the date of filing.

Subpart D-Practice and Procedure
for Hea,ings PertainIng to States'
Confonnlty and Compliance With
Developmental Disabilities Plans,
Reports. and Federal Requ~rements

General

§ 1306.80 DefinitIons.

For purposes of this Subpart:
"'Ass/stant Secretary" means the

Assistant Secretary for Human
Development Services (HDS) or a
prp.slding officer.

ADD P.1i?ans Admmlstrahon on
Devclopm(>nlal Disabilities. Office of
Human Development Services.

Prf's/d1l1g officer means anyone by the
Aflslstant Secretary to conduct any
hearmg he1d under this Subpart. The
term mcludes the ASSistant Secretary if
the AS~lstant Secretary presides over
the hearmg.

§ 1386.81 Scope of rules.

(a) fhe rules of procedure in this
Subpart govern the practIcE' for hearings
dfforded by the Department to States
pursuant to Sections 113. 133. and 135 of
the Act. (42 U.S.C. 6012. 6063 and 8065.)

(b) Nothmg in this Part is mtended to
preclude or hrntt negotiations between
the Department and the State. whether
before. uurmg, or after the hearing to
resolve the Issues which are. or
otherwise would be. considered at the
hearing. NegotiatIons, and resolution of
Issues are not part of the hearing. and
are not go\<emed by the rules in this
Subpart. except 85 otherwise provided
In this Subpart.

§ 1386.82 Records to be public.

AU pleadings. correspondence.
exhIbits. transcrIpts of tesLmony,
exceptions. bnefs. decislOns. and ether
documents filed :r.. tlH~ docket Ii' ar:j'
prOCe€dll,j are P b]2t.: .0 public
mspectio:"'
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'1_ "....,.-..__.
As used in tIrU Subpart. words

impol'lIll8the siIIguIar number may
extend and 'be applied to sevmal
pel'SQll8. or tbings. and vice veraa. Words
lmportins either gender may be applied
to the other gender or to organizations.

1131U4 Sa J 6 IllIicft of ruIeL
Upon Dollce to all parties. the

Asaistant Secretary may modify or
waive any rule in tIrU Subpart, unless
otherwise-expresaly provided. upon
determination tbat no party will be
unduly prejudiced and justice will be
served'1_ FIIng__ot-.

_(a) All papers in the proceedlnas must
be filed with the HDS Hearing cferk in
an original and two copies. Only the
originala of exhibits and transcripts of
testimony need be filed

[bJ Copies of papers in the
proceedings must be served on all
partie.by personal delivery or by mail.
Service on the party'. designated
representative is deemed service upon

'the party.

Preliminary Mattoro-Nolice and PartIes

,138UO _ot~OI'~,...-....
Proceedings are commenced by

mailing a notice of hearing or
opportunity for hearing from the
Assistant Secretary to the State council
and the designated State agency. or to
the State protection and advocacy office
or official. The notice must state the
time and place for the hearing. and the
issues which will be considered. The
ootice must be published in the Federal
Register.

1138&.91 Tlmoot-....
The hearing must be scheduled not

less than 30 days-nor more than 60 days
after the date notice of the hearing is.
mailed to the Slate.
,138U2 __

The hearing must be held at a date.
tim.. and place determined by the
Assistant Secretary with due regard for
the convenience and necessity of the
parties or their representatives.

11386.13 _ot-....
(a) Prior to a hearing, the Assistant

Secretary may notify the State in writing
of additional issues which will be
considered at the hearing. That notice
must be published in the Federal
Register. If that notice is mailed to the
State less than 20 days before the date
of the hearing. the State or any other
party. at its reques~must be grsDted a
postponement of the hearing to a date 20

days after the notice was maileil. or
auch later date as may be agreed to by
the Assi81llnt Secretary.

(h) If any issue is resolved in whole or
in part. but new or modified issues are
Pn!SODted. the beartns must proceed on
the new or modified issues.

(c)(l) If at any lime. whether prior to.
dlJrins, or after the hearing. the
Assistant Secretary finda that the Slate
has come into compliance with Federal
requirements on any issue in whole Ql' in
part. he or she must remove the issue
from the proceediogs in whole or in part
as may be appropriate. If aD issues are
removed the Assistant Secretary must
terminate the hearing.

(2)(i) Prior to the removal of an issue.
in whole or in part. from a hearing
involving issues relating to the
conformity with Federal requirements of
State plan or report on the description of
the protection and advocacy system
with Federal requirements. the Assistant
Secretary muarprovide all parties other
then the Deportment and the State [see
I 1386.94{bJ) with the Statement of his or
her intention to remove an issue from
the hearings and the reasons for that
decision. A copy of the proposed Stat~

plap. provision or report on the
description of the protection and
advocacy system on which the State
and the Assistant Secretary have settled
must be sent to the parties. The parties
must have an opportunIty to submit in
writing within 15 days their views as to.
or any information bearing upon, the
merits of the proposed provision and the
merits of the reasons for removing the
issue from the hearing.

[d) in bearings involving questions of
noncompliance of a State's ooeration of
its program with the State plan or
system description. or with Federal
requiremeats. the same procedure set
forth in paragraph (c)(2) of this
Subsection must be followed with
respect to any report or evidence
resulting in a conclusion by the
Assistant Secretary that a State has
achieved compliance.

(e) The issues considered at the
hearing must be limited to those issues
of which the State is notified as
provided in § 1386.90 and paragraph (a)
of this Section, and new or modified
issues described in poragraph (b) of this
Section. and may not include issues or
parts of issues removed from the
proceedingspursuant to paragraph (cJ of
this Section.

• 1386.94 R_ to parttclpate In-....
(a) The Depal'lmen~the Slate council.

the desipated State agency. and the
State protection and advocacy office. as
appropriate. are parties to the hearing

without making a specific request to
participate.

[bill) Other indivldusls or'groupa may
be recognized as parties if the issues to
be considered at the hearing have
caused them injury and their interests
are relevant to the issues in the hearing.

(2) Any individusl or group wishing to
participate as a party must file a petition
with the HOS Heartns Clerk within 15
days after notice of the hearing has been
published in the FadonI Register. and
must serve a copy on each party of
record at that time in accordance with
§ 1386.85[b). The petition must concisely
state (i) petitioner's interest in the
proceeding. (ii} who will appear for
petitioner. (iii) the issues petitioner
wishes to address and (iv) whether
petiti~nerintends to present witnesses.

(3) Any party may liIe comments
within 5 days of receipt of sucl1 petition.

(4) The presiding officer must
promptly determine whether each
petitioner had the requisite interest in
the proceedings and shall permit or deny
participation accordingly. Where
petitions to participate as parties are
made by individuals or groups with
common interest. the presiding officer
may request all of the petitioners to
designate a single representative. or he
or she may recognize one or more of the
petitioners to represent aU of them. The
presiding officer must give each
petitioner written notice of the decision
on its petition. If any petition is denied.
the presiding officer must briefly state
the grounds for denial.

(c){l) Any interested person or
organization wishing to participate as
amicus curiae must file a petition with
the HDS Hearing Clerk before the
commencement of the hearing. The
petition must concisely state (i) the
petitioner's interest in the hearing. (ii)
who will represent the petitioner, and
(iii) the issues on which petitioner
intends to present argument. The
presiding officer may grant the petition
if he or she finds that the petitioner has
a legitimate interest in the proceedi1l88.
that such participation will not unduly
delay the outcome and may contribute
materially to the proper disposition of
the issues.

{2} An amicus curiae may present a
brief oral statement at the hearing at the
point in the proceedings specified by the
presiding officer. It may submit a
wntten statement of position to the
presiding efficer prior to the beginning
of a hearing and must serve a copy on
each party. It may also submit a brieJ or
written statement at such time as the
parties submit briefs and must ......e a
copy on each party.
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HeeriDs ProcecIm.

§ 1386.100 Wha prellld...
(a) The presiding officer at a hearing

must be the Assistant Secretary or
someone designated by the Assistant
Secretary~

(b] The designation of a presiding
officer must be in writing. A copy of the
desisnation must be served on all
parties and amici curiae.

§ 1386.101 Aulhorlty of presidlng officer.
(a) The presiding officer has the duty

to conduct a fair hearing, avoid delay,
maintain order. and ml3ike a record of
the proceeding:!. The presjding officer
has all powers necessary to accomplish
these ends. intruding, but not limned to.
the power to:

(1) Change the date, tima. and pldca of
the hearing. upon notice to the parties.
This includes the power to continue the
hearing in whole or in part;

(2) Hold conferences to settle or
simplify the issues in a proceeding, or to
consider other matters that may aid in
the expeditious disposition of the
proceedings:

(3) Regulate particIpation of parties
and amici curiae and require parties and
amici curiae to state their positions with
respect to the issues in the proceeding:

(4) Administer oaths and affirmations,
(5) Rule on motions and other

procedural items on matters pending
before him or her. including issuance of
protective orders or other relief to a
party against whom discovery is sought:

(6) Regulate the course of the hearing
and conduct of counsel therein:

(7) Examine witnesses:
(8) Receive, rule on. exclude, or limit

evidence or discovery;
(9) Fix for the time for filing motions,

petitions, briefs, or other items in
matters pending before him or her,

(10) tf the presiding officer is the
Assistant Secretary. make a final
decision;

(11) If the presiding officer is a person
designated by the Assistant Secretary,
examiner, certify the pntire record.
including recommended findings and
proposed decision. to the Assistant
Secretary;

(12) Take any action authorized by the
rules in the Subpart or 5 U.S.C. 551-559:
and

(bl The presiding officer does not have
authority to compel the production of
witnesses. papers, or other evidence by
subpoena.

(c) If the presiding officer is a person
designated by the Assistant Secretary.
examiner. his or her authority is to
render 8 recommended decision with
respect to program requirements which
are to be considered at the hearing. In

case of any IlCIIlcompliaa£e. he Of' she
shall recommend wilether Federal
financial participation should be
withheld with respect to the entire State
plan or the reporl of the system
description. or whether Federal financial
participation should be withheld only
with respect to those parts of the
program affected by such
noncompliance.

§ 1386.102 Rights of parties.
All parties may:
(a) Appear by counsel. or other

authanzed representative. in an hearing
prof,eedings:

ib] Participate in any preheating
conference held by the presiding officer,

(c) Agree to stipulations of faots
which will be made a part of the record:

(d) Make opening statements at the
hearin~; .

fe) Present relevant evidence on the
issues at the hearing:

(0 Present witnesses who then must
be available for cross-examination by
all other parties;

(g) Present oral arguments at the
hearing;

(h) Submit written briefs, proposed
findings of fact, and proposed
conclusions of law. after the hearing.

§ 1386.103 Discovery.

The Department and any party named
in the Notice issued pursuant to
§ 1386.90 has the right to conduct
discovery (including depositions)
against opposing parties as provided by
the Fedaral Rules of Civil Procedure.
There is no fixed rule on priority of
diacovery. Upon written motion. the
presiding officer must promptly rule
upon any objection to discovery action.
The presiding officer also has the power
to grant a protective order or relief to
any party against whom discovery IS
sought and to restrict or control
discovery so as to prevent undue delay
in the conduct of the hearing. Upon the
failure of any party to make discovery.
the presiding officer may issue any
order and impose any sanction other
than contempt orders authorized by
Rule 37 of the Federal Rules of Civil
Pro~edure.

§ 1386.104 Evldentfary purpose.
The hearing is directed to receiving

factual evidence and expert opinion
testimony related to the issues in the
prooeeding. Argument will not be
received in evidence; rather. it must be
presented in statements. memoranda. or
briefs. as directed by the presiding
officer. Brief opening statements, which
shall be limited to a statement of the
party's position and what it intends to
prove. may be made at hearings.

§ 1_.105 EvId.......

(al Testimony. Testimony by
witnesses at the hearing is given oraIry
under 08th or affirmation. Witnesses
most be available at the hearing for
cross-examination by all partles.

(b] Stipulations and exhibits. Two or
more partIes may agree to stipulations
of fact. Such stipulations. or any exhibit
proposed by any party, must be
exchanged at the prehearing conference
or at a different time prior to the hearing
if the presiding officer requires it.

(c) Rules ofevidence. Technical rules
of evidence do nat apply to hearings
conducted pursuant to this subpart. but
rules or principles designed to assure
productlOn of the most credible evidenc£>
available and to subjecl testimony to
test by cross-examination are applied
where reasonably necessary by the
presiding officer. A witness may be
cross-exar::uned on any matter material
to the proceeding without regard to the
scope of his or her direct examination.
The presiding officer may exclude
irrelevant. immaterial, or unduly
repetitious evid~nce. All documents and
other evidence offered or taken for the
record is open to examination by the
parties and opportunity must be given to
refute facts and arguments advanced on
either side of the issues.

§ 1386.106 Exl:\ulllon from hearing lor
misconduct.

Disrespectful. disorderly. or
contumacious language or contemptuous
conduot. refusal to comply with
directions. or continued use of dilatory
tactics by any person at the hearing
before a presiding officer shall
constitute grounds for immediate
exclusion of such person from the
hearing by the'presiding officer.

§ 1386.107 Unsponsored written materlat.

Letters expressing views or urging
action and other unsponsored written
material regarding matters in issue in a
hearing is placed. in the correspondence
section of the docket of the proceeding.
This material is not deemed part of the
evidence or record in the hearing.

§ 1386.108 Offtclallranscrlpt.

The Department will designa te the
official reporter for all hearings. The
official transcript of testimony taken.
together with any stipulations, exhibits,
briefs, or memoranda of law filed with
them is filed with the Department
Transcripts of testimony in hearings
may be obtained from the official
reporter by the parties and the public at
rates not to exceed the maximum rates
fixed by the contract between the
Department and the reporter. Upon
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notice to all parties, the praidin:s officer
may authorize cotteetiou to the
transcript which involve matters of
substance. Transcripts must be taken by
stenotype machine and not be voice
recording devices. unless otherwise
agreed by all of the parties and the
presidins officer.

11381.109 RecorcI for dec*Ion.

Tbe transcript of testimony, exhibits.
and an papers and requests filed In the
proceedings. except the correspondence
section of the docket. including rulings
and any recommended or initial
decision. constitute the exclusive record
for decision.

Posthearing Procedures. Dec:isicJu

§ 1381.110~ briefs.
The presiding officer must fix the time

for filing posthearins briefs, Thi.s time
may not exceed 3D days after
termination of the heatins and receipt of
the transcript Briefs may contain
proposed fundings of fact and
conclusions of law. If permitted, reply
briefs may be fIled no later than 15 days
after filing of the posthearing briefs.

11381.111 Decisian& fallowing '-lng.

(al If the Assistant Secretary is the
presiding officer. he or she must issue a
decision within 60 days after the time
for submission oiposthearins briefs has
expired.

(b)(1) If the presidins officer is a
person designated by the Assistant
Secretary. he or she must, within 30
days after the time for submission of
posthearing bnefs has expired. certify
the entire record to the Assistant
Secretary including recommended
findings and proposed decision. The
Assistant Secretlu'y must serve a copy
of the recommended findings and
proposed decision upon all parties and
amici.

(2) Any party may, within 20 days. file
exceptions to the recommended findings
and proposed decision and suppomns
brief or statement with the Assistant
Secretary.

(3) The ASSistant Secretary must
revt§w the recommended decision and.

w.l.thin 110 days of Ita ill8l1llltC8, issue his
or her owndecilioa.

(c) If the Assistant Secretary
concludes:

(1) In the case of a helU'iDs under
sections 113. 133 and 135 of the Act that
a State plan or report'on the State's
protection and advocacy system does
not comply with Federal requirements.
he or she 'hall also specify whether the
State', total allotment fSf the fiscal year
will not be authorized for the State or
whether. In the exercl.se of his or her
discretioa. the allotment will be limited
to parts of the State plan or the report
not affected by the noncompliance.

12) In the case of a hea.rins pursuant to
Section 135 of the Act that the State is
not complying with requirements of the
State plan or the report on the
description of the State', protection and
advocacy ,ystem. he or she must also
specify whether Fedeta1 financial
participation will not be made available
to the State or whethet. In the exeteiae
of his or her discretioa. Federal financial
participation will be limited to
categories under the State plan or the
report on the description of the State's
protection and advocacy system not
affected by such noncompliance. The'
Assistant Secretary may ask the parties
for recommendations or briefs or may
hold conferences of the parties on these
questions.

(d) The decision of the Assi'tant
Secretary under tbia Section mthe final
decision of the Secretary and constitutes
"final agency action" within the
meaning of 5 U.s.c. 7Of.and the
''Secretary's action" within the meamns
of Section 138 of the Act. The AasilItant
Secretary', decision must be promptly
served on all parties and amici.

§ 1381.112 EffectIve datil of deI*Ioft bJ
1M A..-...tsecr.c.,.

(8) If, in the case of a hearins pursuant
to Section 135<of the Act. the Assistant
Secretary concludes that a State plan or
the report on the description of the
State', protection and advocacy system
does not comply with.Federal
requirements. and the decision providl!ll
that the allotment will be authorized but
limited to parts of the State plan or the

report on the dl!llcription of the State'.
pi'otection and advocacy lIystem'not
affected by such noncompliance. the
decision must specify tile effective date
for the authorization of the allotment.

(b) In the case of a hearins pursuant to
Section 113, 133 if the Assistant
Secretary concludes that the State i' not
complyins with: requirements of the
State plan or report on tbe description of
the State's protection and advocacy
system. the decision that further
payments wiD not be made to the State,
or that payments wiD be limitectto parts
of the State plan or the report Oft tb.
description of the State'. protection and
advocacy system J10t affected, must
specify the effective date for the
withholding ofFederal funds.

te} The effective data., not be
earlier than the date ef the decision of
the Assistant Secretary and mar......
later than the first day of the next
calendar quarter.

{d) The provision of this Mfltion may
not he waived pur8uant.to I 1386.1M.

PART 1387-8PEClM.PIIO.II:CT­
PROJECTS OF NATIONAL
SIGNIFICANCE
SlIc.
1387.1 General requil'emeQCI.

AuIhadty: Pub. L 88-114. 7'1 Stat.-...
amended by Pub. L 91-511, at Stat. lite, fIIsb.
L. 1M-1oa. 89 Slat. 486. Pub. L 95--80%..Stat
9555. Pub. L 91-35. 95 Stat. 583 (42 U.s.c,
8000 et lMIq.J.

f 1381.1 General NqUIrements.

(a) All projects funded under this Part
must be of national significance and
serve or relate to the developmentally
disabled to comply with Section 145 of
the Act.

(h) The requirements concerning
format and content of the application.
submittal procedures, eligible applicants
and priority areas of services wdl be
published in program alll10uncements in
the Federal Register.

(c) Projects of national significance
must be exemplary models and hold
potential for replication.
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