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Pro:

Con:

Option 2:

Pro:

•

~he P and A agencies are doing their own research on this.
Let the~ carry the responsibility.

with the political heat already evident, regulations should

address matter.

Quote congressional or IRS definition of lobbying in the
regulations.

It is lobbying of Congress which is prohibited. Therefore, the
Congressional definition should be used; and putting it in regu-
lations will make it enforceable.

Con:

Option 3:

Pro:

Con:

Option 4:

Pro:

• Con:

Beyond scope of legislation.

Assume the matter is adequately covered by Part 74.

Standard Policy applicable to all grants.

Does not adequately define lobbying.

Quote Sec. 1913 in the regulations

Saves referring to other documents. Easy for constituents.

Policy against copying material from other references.

Does not define "lobbying".

•

•

•

ReC07:1encatic:1: Option 3 •
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Subject:

Issue:

Refere:"lces:

DiscUS5io~:

• -.

Solutions:
Option 1:

Issue Paper

State Planning Council - P.A System Relationship

What is the scope of activities precluded by Sec. 113 (a) which states
that protection and advocacy systems may not be administered by State
planning councils?

Section 113(a) (2) (B)

In developing the program regulations of January, 1977 the Depart­
ment deter~ined that Sub Part C - Protection and Advocacy of Indi­
vidual Rights - should be written so as to allow States as much
flexibility as possible in implementing their P&A systems, given the
Depa~tment's lack of experience in the progr~~. It was decided that
more detailed regulations might be issued as the result of the
experience of the Bureau of Developmental Disabilities in monitoring
the P&A program.

Currently, there are two reasons for making the regulation more de- I

tailed in regard to the relationship between State planning councils
and protection and advocacy agencies:

~ (a) the current act now stipulates that a State planning
council may not a~~inister a State P and A system.

(b) experiences in administering the program have shown
that there are several ways in which an SPC may exert
partial or even complete control of State's P&A activities
without being the governor's designated agency:

(1) when staff to the SPC acts as staff to the P&A agency.
(this is presently the case in one State).

(2) when the SPC provides funds to the P&A system under the
developmental disabilities basic State grants program.

(3) when individual members of the SPC serve as members of the P&A
governing board, but not in an official SPC capacity (as is
the case in one State where the entire P&A governing board is °

comprised of SPC members).

Prohibit in regulations any sharing of personnel in any way.

_0'- .- '- '")":, .-

•
Pro:

COIU

Option 2:

~his would be clear-cut.

It would rule out cooperation even to the extent of prohibiting P&A
representation on Council •

Prohibit in regulations any arrangement which gives to the Council
control of any required activity of the P&A system.
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• Pro:

Con:

Option 3:

Pro:

Con:

2•

Limits prohibited action to required activity of the system. Does
not prohibit Council's support of other P and A activities, nor of
P.A representation on Council.

There may be some disagreement as to what is -required activity.-

In regulations state only language of the law. Put explanatory
materials in guidelines.

Simple.

Weaken enforcement.

•

•

Recorr.rr,endation: Option 3
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Subject: Review process for UAF applications •

Problem: "here should this review be done - Regional Offices or central office.

References: P.L. 95-602, Sec. l22(c) requires that the Secretary establish a

process for the review of applications for grants that will ensure

that other agencies providing direct support review the applications.

Since there is no discussion of this provision in the House Senate

on Conference Reports, it is difficult to determine the rationale

of Congress on this issue.

Discussion: UAF's·generally are funded from two main sources, the Maternal and

Child Health Program (MCH) Bureau of Community Health Services, and.

the Develop~ental Disabilities Program (000), rsa. The Bureau of

Education for the Handicapped funds a number of UAF's but on a very

,linited basis. There is no consistent pattern for funding by the

various offers, and no formal arrangement for review of all

applications by all agencies. In the some cases the basis for

awarding grants is not that the grantee is a UAF.

It is assumed that Congress intended the review process to include

all agencies that provide direct support to UAF's participate in a

joint review of all application; however, each agency retain its

approval authority for programs for which it is responsible. Also

it is assumed that "direct support" refers only to the UAF and not

the entire university •

•
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Page.2 Problem

Current Conditions: Presently there are 44 UAF's receiving funding from the

sources indicated. The funding cycles for these grants

differ by progr~~s and the approval process is also

different. For example, ~:CH approves applications at various

times: DDO applications are approved for 12 months beginning

July 1. 000 applications are approved in the regional office,

MCH are centralized. There is a UAF Interagency Coordinati~g

Committee-and it has met periodically over the past two years.

MCH tried using it to review UAF applications for ~1CH funds,

but concluded that this mechanism was not workable due to the

length of the MCH applications and the lack of staff tine

available from the RSA and BEH representatives. An expanded

ve·rsion of the HEioJ-UAF Coordinating Committee did jointly

review satellite proposals in 1977. The Committee felt it

was quite effective in achieving a truly integrated review of

those particular applications.

Although representatives of the programs meet regularly, th~.

is no formal arrangement for review of all DO UAF applications

b~ the other agencies, nor any for DD:s review of the others'.

Problem: DD UAF funds have been administered in the regions (with the exception of

the funds for satellite centers and their feasibility studies), MCH and

BEH UAF programs remain the responsibility of the central office staff.

The problem of trying to coordinate the pieces of the UAF programs has

been recognized long before the '78 amendments. The matter was surfaced to

OHDS early in 1977, but as far as we know, no disposition has been made •

•
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.' Page 3 Problem

Solution:

(1) funding cycles, (2) review and approval process, and (3) monitoring. This

can be done either at the regional or central office level. Delegation of

authority for approval would have to be issued by the respective offices.

Option 1: Leave approval of DD/UAF applications in regions; assure that ORUS

policies are implemented.

This would give MCH ~nd BEH an opportunity to have RO and/or CO staff

participate in the review, in whatever way they choose.

Pro: RSA can make its own decision about process without getting involved with

other agencies.

Pro: Especially with staff and travel restrictions, it is less expensive for "RO's

to monitor the UAF's.

Pro: RO's are more knowledgeable about needs of States and regions for UAF benefits •

. Disparaties among regions will be reduced when standards are promulgated.

Pro; RO's are in better position than CO to encourage cooperation between UAF's

and State Planning Councils (SPC's).

Pro: Procedures for review are in place.

Oon: Decentralization has made it difficult for BDD to be accountable for

;.;,r;.. variations among regions.
,

Oon: Coordination with other UAF programs is almost impossible.

Option 2: Place authority in CO. Use OHDS procedures.

Pro: Coordination will be greatly facilitated.

Pro: More uniform quality control can be exerted.

Pro: Utilize H~~-UAF Coordinating Co~~ittee for review.

Con: CO staff not presently available to monitor projects.

• Con: RO's will find it more difficult to coordinate UAF's with SPewS.

Recommendation: Option 2

7ZLd (L .P'-'~;'- L4<Ud. M-'-:~~d~Z~-./~:
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•
Subject:

ISSUE PAPER

University Affiliated Facilities Standards

How can we meet the legal requirement that University Affiliated
Facilities (UAF) standards be established by ,regulation by May
5, 19797

•
"":'~"'"11;-.-/

•

Reference(s): A. Title V, Section 122(a) of P.L. 95-602:

-(a) Not later than six months after the date of th~ enac~~ent
of the Rehabilitation, Co~~rehensive Services, and DeveloF~ental

Disabilities Ameno~ents of 1976, the Secretary shall establish by
regulation stancards for University Affiliated Facilities. T~ese

standards for facilities shall reflect the special needs of persons
with develoF~ental disabilities who are of various ages, and shall
include performance standa:ds relating to each of the activities
described in section l02(lO).ft

B. Report of Eouse Eearinss on the DD Act, Serial 195-103, April
4 and 5, 1976 •

C. H.R. 95-1780, Conference Report '(on P.L. 95-602):

Standards for University Affiliated Facilities

House Amendment

The House amendment provided that the Secretary shall establis~

standards for University Affiliated Facilities within six montbs
after enactment of this Act, and that in order to receive funding
a University Affiliated facility must either be in compliance wi~h

the standards established or be making substantial progress toward
complying with the standards and be able to achieve full cc~pliance

within three years of the date its initial application is 3?pIOVeC
or the standards are promulgated, which ever is later.

Senate amendment
No provision

Conference agreement
!be Senate receds. pp. 110-111

D. 1972 Guidelines (Draft)

These are the only guide~ines ever distributed. RegUlations for
OAFs were never approved for this program under P.L. 91-517, but were
included in the January 1977 re9ulations •

E. Contract to M~Igan Management Assoc.
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e Discussion:
Background: September, 1977, but before P.L. 95-602 was conferencec,
BOO/RSA let a contract for one year to develop standards for UAFs.
·It is a complex matter to develop meaningful standards that can be
applied to a variety of programs which differ ~~ong themselves
because they address a variety of needs. The needs for the gamut'
of paraprofessional training cannot be met by anyone model. Nor
can the service needs for the entire range of the clientele be modeled
by anyone agency or institution. Just as there is a range of
institutions of higher education for the general population, there is
• need for a range of institutions to meet the manpower needs for the
field of development disabilities, and a range of services to be
demonstrated.

The problem has been to develop standards which can assure quality
without losing the values of individual programs. This problem
subsumes the problem of differing purposes and requirements imposed
by or inherent in the differing funding sources.

Current Conditions: Because of this complexity, the contractor is
not likely to produce, in time to meet the legal deadline, an
adequate set of standards. Nor do we have staff adequate to develop
the standards in the time allowed.

e
Solutions:

Option 1:

Pro:

furthermore, standards, once pUblished in regUlations, are difficult to
change. In view of the complications described above, it would be
unfortunate to incorporate hastily drawn standards in regulations.

Include in the regulations whatever standards we have abailable.

This would respond to the clear intent of Congress.

Con: Congress would probably not like the product.

e·

Con:

Option 2:

Pro:

Con:

Con:

Some UAFs that would not meet -final- stE~dards may be able to meet
these brief .standards.

Ask Congress for more time.

A reasonably good set of standards should be available in late
1979. They could be issued as tegulations then.

The House subcommittee made a poi~t during the hearings that six
aonths should be adequate. They would probably not be favorable
to • postponement.

We cannot be sure, at this stage of the contract, that the standards
viii be good enough to put into regulations.
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• Option 3: Make reference in the regulations to the latest version of standards
to be issued by the Secretary.

Pro: It will nominally meet the legal requirement.

pio: It will allow for revisions to be issued as needed.

Con: It may not meet the full intent of Congress.

•

•

Reco~endation: Option 1
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Subject:

JSSUE PAPER

Professional Assessment

Withdra~n. We will address in guidelines. There is no need
to deal with it in regulations •

•
---_.-------._- -- ..._. - ..-.....-. ..... ..... ._..- ..
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Subject

Reference

Discussion

.
#
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•

ISSUE PAPER

Standards for Services Provided to Developmentally
Disabled Persons

What shall the standards be that the Secretary prescribes in
regulations for services furnished and facilities in which
services are furnished?

P.L. 95-602, Sec. 133 (b) (5) (A) (i)

Previous law, P.L. 94-103, also provided that the Secretary pre­
scribe standards as to the scope and quality of services provided

·to persons with developmental disabilities, as well as standards
for construction and equipment for facilities. (Sec. 109(1) & (4».
In addition, P.L. 94-103 mandated the Secretary to develop per­
formance standards and quality assurance mechanisms for prograrr.s
serving persons with developmental disabilities (Sec. 204,
P.L. 94-103) and a report submitted to Congress including a re­
view, evaluation and recorr~endations of the study.

Regulations, (Sec. 1386.17), do contain standards for construc­
tion and equip~ent for facilities that used Federal DD funds fer
construction. Since the admendments deleted authority for con­
struction of facilities, these standards are no longer a?plicable
and the regulations will be amended to remove the requirement.

_,.t'.... ,-,..
, .' . ~.

However, standards for services, even though required since the
initiation of the DD progr~~, have not been issued. The reason
for this delay was stated in the preamble to the NP~~,

August 30, 1976,-and the preamble to the final regulations
January 27, l~77 which says:

-Two comments registered disappointment with the lack of
standards for services for developmentally disabled peo?le.
The Department has let a contract to study this matter as
~andated by the Act. Standards will be published in the
FEDERAL REGISTER upon completion of the study, and acceptance
by the Department, as indicated in the preamble to the
NPRM on August 30. (See Appendix to this document)."

•

This study has now been completed and a report has been prepared
for submittal to Congress. The Department is presently, by
contract, arranging for the validation of the performance
standards and quality assurance ~echanisms. This study will
field test the model standards and gain the support of other
agencies involved in providing services to developmentally dis­
abled persons among others. It is likely that standards
acceptable to generic agencies will not be suitable to this
specific population.
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•

•

Alternative
Solutio~5

•

Page 2

At the present time, the Joint Commission on Accreditation on
Hospitals for Mental Retardation and Other Developmental Dis­
abilities (JCAH) has developed a set of standards for accredi­
tation purposes. These standards have been in use for about
three years, but apply to programs specifically targeted on
develop~entally disabled people.

1. Accept the standards of the JCAH as those meeting the re­
quirements of the Secretary for ~his purpose •

•~ (A): The standards developed by JCAH were done so in consort
with experts delivering services to developmentally disabled
persons and consumers of such services and involved groups con­
cerned with developmental disabilities.

(B) The standards have been and are continuing to be tested in
the field and are acceptable to a majority of those providing
services.

~: (1) The standards are relatively new and may be difficult
for providers of services to meet at this time. Some flexibility
should be allowed for compliance.

(2) The agency monitoring compliance may lack the expertise to
judge whether the services being rendered do, in fact, cowply
with the requirements.

2. That the regulations remain silent on this issue at this t~

A notice to be included in the preamble to the NP~·: incica:
that JCAH standards are to be used during the period covere6
by the model standards and quality assurance mechanisms now
being validated.

!!Q: This is a major policy determination by the Secretary
affecting many programs within the Depar~~ent and will need time
before a judicious decision can be made and acceptance by all
concerned.

~: Another delaying tactic by the Department in issuing standards.

3. ~he Secretary issue regulations stating that standards de­
veloped by other Federal programs for services applicable to
developmentally disabled persons shall be followed, e.g.,
Day Care Standards •



• Pro:

Con:

Reco~~e~dation:

•

•

,.

•

(1) Will avoid some duplication and overlapping between programs
and allow States flexibility.

(2) Maintains the status quo and adds no additional burden
on States.

(1) This alternative circumvents the legislation in that, not
all Federal programs available for services to develop~entally

disabled mandate standards, e.g., Maternal and Child Health
Services.

(2) Services to developmentally disabled will continue to be pro­
vided in many instances by unqualified persons and rendered on
an inferior basis.

f2 - Upon co~pletion of the validation study, a decision will be
made whether to accept the model standards and quality assurance
mechanis~s or adopt some other standards.
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Subject:

~:

References:

DiSC1J~sio:'l:

Soluticms:

Option 1:

..

;; I _
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ISS:JE PAPER

Portion of allotments to Territories to be expended on priority
services.

Several sections of the law require that the Territories (listed
below) do either of two things which are not reouired of States:

a) either they must spend their entire allotment on priority
services: or

b) they must qualify under clause (iii) of Sec. 133(b) (4) (B) by
not reducing the amount expended for planning below their
1978 expenditure, and by expending "substantially the re~aioe::

on priority services.

Sec. 132(a) (2) (A) - allotment to Territories.
Sec. l33(b) (4) (B) (i) - requirement that at least $100,000 be spent·
on priority services.
Sec. l33(b) (4) (B) (iii) - "grandfather clause regarding amounts spent f,
planning.

Reports do not address issue.

Sees. 132(a) (2) (A) and 133(b) (4) (B) (i) cOiTlbined require the 5

Territories listed in Sec. 132(a) to spend their entire allotments
on priority services.

It is our interpretation of Sec. 133(b) (4) (A) (ii) that the require~e~t

to spend a certain a~ount on "priority services" does not take effect
until FY8l. A transition period is af~orded States to move from theiI
present funding plans to the new requirements.

To be able to expend funds on planning, however, the Territories
would have to meet the requirements of clause iii of Sec. 133(b) (~

Accordingly, they would have to a) not increase the amount spent on
planning, and b) expend "substantially the remainder" on priority
service areas -- and this would apply tc FYs 79 and 80, as well as
to 81.

It was probably not the intent of Congress to apply such discriminate
rules to the Territories. The intent· seems to have been to require
that 65\ of the allotment be spent on priority services after a
reasonable transition period. During this period, States which had
found it advantageous to the progran to spend more than 35% on
planning would be allowed to. continue at an unreduced level provided
.ast service funds were funneled into the priority areas.

Increase grants to ~erritories



• Pro:

Con:

Con:

Option 2:

•

Would ~ake possible the expenditure of $100,000 on services.

This would dislocate the the basis for all allotments, and cause
a stor~ of protests and demands for special attention fro~ other
jurisdictions.

It would increase the budget for the basic grant program not only.
for FY'79, but also for 80 and 81, unless the Territory ~et the
clause iii provisos.

Make an award for a special project to each Territory to cover the
non-service costs.

Pro:

Con:

Con:

Option 3:

• Pro:.

Con:

This would adhere to the letter of Sections referred to (but not to
others, such as administrative costs ana planning staff sections).

It" would probably take at least $25,000 per Territory (for a total ~f

$125,000 or more).

Only by stretching Sec. l45(b) (8) could authority for such a use "of
Sec. 145 funds be justified.

E~e~pt the Territories from the "whichever is more" proviso of the
Act, and allow them to expend $65,000, or 65% of the allotment, on
services on the sa~e bases as States •

The rnini~um anount is usually referred to, in the House and Conference
reports, in terms of the percentage, rather than the $100,000. It
is reasonable to assu~e that the Territories' dile~~a was due to an
oversight in drafting the compromise, and that the intent was that
65 per cent of the allotment be spent on services.

It would violate the "whichever is more" proviso.

• Option 4:

Pro:

ASk Congress to.~~end the legislation •

It would be ·cleaner".

Con:• I It might take so long to obtain the amendments and implement them
that the Territories would have been foreclosed from participation
1n the progra~ in FY'79. ~1eanwhile. they have been allotted funds
at the FY'7S level.

Reco::lr.lendation: Option 3 t1~~"_h-;t7-£­
~entatively and in formally approved~GC:~

.. '


